
6 January 2019 Volume I, Issue 2 

MK Legal Updates 

The Newsletter of Martineau King PLLC 

The Collateral Source Rule in North 

Carolina: Hairston v. Harward 
Thomas Olik 

The collateral source rule is a substantive rule concerning damages.  It prohibits a 
plaintiff’s recovery from being reduced by some source “collateral” to the defendant.  
What this means is that a defendant is generally not permitted to introduce evidence 
that the plaintiff has received compensation for his or her injuries from some source 
independent from the tortfeasor. Evidence of payments from sources such as Plaintiff’s 
health and disability insurance, social security payments, and unemployment benefits 
are not admissible under the rule because they are all independent of the tortfeasor.   

Opponents of the rule claim that if a plaintiff has already been compensated for his in-
jury from another source, it is unfair and duplicative for the plaintiff to be able to seek 
such damages from the defendant.  

Example of How the Collateral Source Rule Typically Works 

Let’s say that Plaintiff Newman and Defendant Kramer are in a car wreck. Defendant 
Kramer ran a red light and slammed into Plaintiff Newman’s car.  Plaintiff Newman 
suffers $100,000 in damages and sues Defendant Kramer.  Prior to trial, Plaintiff New-
man receives $15,000 in disability benefits for his time away from work due to injuries 
sustained in the wreck. 

Defendant Kramer seeks to introduce evidence regarding the $15,000 Plaintiff New-
man received in disability benefits in an attempt to have any judgment against him de-
creased by this amount.  Unfortunately for Defendant Kramer, the collateral source rule 
would bar the admission of any such evidence. The unemployment benefits would be 
from a source “independent” of Defendant/the tortfeasor. 

Hairston v. Harward: A Recent NC Case Clarifying the Collateral Source Rule 

In Hairston v. Harward, 371 N.C. 647 (2018), the Supreme Court of North Carolina 
addressed a new question under the collateral source rule:  whether payments made 
from underinsured motorist carriers are a “collateral source.” The plaintiff brought suit 
for injuries sustained in an automobile accident.  The plaintiff had underinsured cover-
age with a per person limit of $250,000.  The defendant was insured by State Farm 
with a per person liability limit of $100,000.  The plaintiff’s UIM carrier issued a check 
in the amount of $145,000, the full amount of UIM available after applicable credits. 
Plaintiff obtained a verdict against the defendant for $263,000.  The defendant sought 
to obtain a credit against the verdict in the amount of $145,000 (the payment made 
from the UIM carrier).  The plaintiff contended that evidence concerning the UIM pay-
ment should be barred under the collateral source rule, and that the verdict against de-
fendant should not be reduced by that amount.  

The Court agreed with Plaintiff; holding that payments received as the result of the 
purchase of underinsured motorist coverage should not be credited against an amount 
of judgment obtained against a tortfeasor.  In its decision, the Court cited public policy 
concerns, stating that allowing evidence of underinsured motorist coverage and count-
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ing the same as credit against a judgment, would like-
ly discourage North Carolina citizens from purchasing 
such coverage, “a result that would have obvious del-
eterious consequences.” 

Takeaways from the Hairston Decision: the Collat-
eral Source Rule Going Forward 

The Hairston decision makes it clear that the collateral 
source rule, and the underlying public policy reasons 
behind it, is alive and well in North Carolina.  In Hair-
ston, the UIM insurer waived its subrogation rights 
against Defendant.  This was part of Defendant’s legal 
argument – that Plaintiff would receive a windfall 
with its judgment against him and would also receive 
underinsured motorist coverage payments from Plain-
tiff’s insurer. 

The Court made clear that had Plaintiff’s insurer 
“refrained from waiving its subrogation rights and 
attempted to exert those rights against Defendant, the 

same protection against a windfall recovery would 
exist in this case.” 

The Hairston decision shows that North Carolina 
courts continue to strongly enforce the collateral 
source rule, which may impact decisions made by in-
surers and also by the parties (whether or not to seek 
the admission of evidence of certain payments made 
to Plaintiff “independent” of the defendant and how to 
respond to such requests). 

About the Author: Thomas Olik is 
an associate with Martineau King 
PLLC and focuses the majority of his 
practice representing individuals and 
businesses as insurance defense coun-
sel in major injury lawsuits.  Com-
ments and feedback are welcome.  
Thomas can be contacted by email at 
TOlik@MartineauKing.com.  

Liability Always, Usually, Often, Sometimes Rolls Downhill: 

Indemnity Problems in Construction Litigation 

Stephen D. Fuller 

A sleek, mixed-use development in Raleigh offers its 
tenants a concierge service, private Juliet balconies, 
and common-area foosball tables.  Feet on the desk, 
the developer calls investor after investor with the 
same pitch on millennials’ taste for toys and luxury.  
Fast-forward three year and five missed project dead-
lines, a general contractor looks up from the project 
plans in his hands to see an eight-story wall leaning at 
an angle, other walls missing fire protection, and bal-
conies dumping rainwater inside the apartments.  On 
and on the list goes.  Because the deadline for com-
pletion has long since passed, and the cost of comple-
tion is triple the budget, shoddy work gets swept un-
der the rug.   

A year after completion, the developer files suit 
against the general contractor, who in turn sues her 
subcontractors, including the framing subcontractor.  
Two years after the framing sub became a party to the 
suit, he finds documents that show he hired a second-
tier sub to construct the balcony that was improperly 
sloped.  He wants to file a claim against the second-
tier sub, but the three-year statute of limitations for 
breach of contract has passed; and, to his defense law-
yer’s horror, there is no written contract. This exact 
scenario plays out in many North Carolina cases eve-
ry year.   

But, never fear, the indemnity cause of action is here!  
Indemnity allows a party to seek reimbursement for 
its legal liabilities, and it is available even after the 
framer has a judgment rendered against him.  Here, 
the framer can assert that even if he is liable to the 
general contractor and developer for breach of con-
tract, then the second-tier sub is liable for any portion 
of that liability that arises from the sloped balconies.  
This scenario is a central issue discussed in the re-
cently issued opinion: Crescent Univ. City Venture, 
LLC v. AP Atlantic, Inc., 15 CVS 14745, 2019 NCBC 
LEXIS 46 (N.C. Super. Ct., Aug. 8, 2019).   

In Crescent, a framing sub being sued for defective 
truss installation asserts a third-party claim for indem-
nity against the truss manufacturer.  The contract be-
tween these parties did not provide for a framer’s 
right to seek indemnity from the manufacturer.  Under 
North Carolina law, the right of indemnity may rest 
on three bases:  (1) express contract; (2) a contract 
implied-in-fact; or (3) equitable indemnity.  Kaleel 
Builders, Inc. v. Ashby, 161 N.C. App. 34, 38 (2003).  
Equitable indemnity arises from a tort, usually negli-
gence action, when a passively negligent tortfeasor 
may seek indemnity from an actively negligent tort-
feasor for damages owed to a plaintiff.  Id. at 41.   

In our case, the contract has no indemnity provision 
in favor of the framer, and therefore indemnity based 

mailto:TOlik@MartineauKing.com
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on express contract will not apply.  In addition, equita-
ble indemnity will not apply because tort law general-
ly does not apply to defective contract performance 
under the “economic loss rule” (note: there are a few 
exceptions that do not apply here). 

Even though the second-tier sub clearly shares some 
“on the ground responsibility” for the defective work, 
it remains to be seen whether he is legally liable.  The 
framer is now down to one last claim of indemnity—
implied-in-fact.  Although there is no written contract, 
the framer and second-tier sub formed, at the very 
least, an implied contract because the subcontractor 
performed work with the understanding she would get 
paid for her labor.  However, the inquiry does not end 
there. 

The court must now examine the relationship between 
the parties, circumstances of the parties’ conduct, and 
the creation of an indemnity relationship derivative of 
the intended agreement.  Id. at 38.   What does this 
mean?  Attorneys still debate what qualifies as implied
-in-fact indemnity, and juries have rather wide discre-
tion in determining whether the indemnity relationship 
was derivative of the “intended agreement.”   

The courts, however, have provided further rules and 
explanation in the analysis.  In Kaleel Builders, the 
Court of Appeals held no implied-in-fact indemnity 
existed where the general contractor was not in (1) a 
master-servant, or “agency-type,” relationship or (2) 
surety relationship with the subcontractors.  Id. at 40.  
In other words, a general contractor who acts more 
like a supervisor, manager, and/or boss over its sub-
contractor will have a better claim for implied-in-fact 
indemnity.  Relying on these rules, the Crescent court 
held the framer had no right of indemnity from the 
truss manufacturer because the relationship did not fit 
the agency-type or surety relationship, and the framer 
was free to include indemnity as an explicit term in the 
contract.  Crescent University, 2019 NCBC LEXIS 46  
at *118.  Thus, even if the trusses were defectively 
manufactured and were the actual cause of the build-
ing’s defects, the framer could not hold the manufac-
turer legally liable. 

Turning back to our framer, he may have nowhere to 
turn for damages related to the sloped balcony.  As-
suming he did not control the second-tier sub’s work 
to the level a boss or manager would, he had no agen-
cy-type relationship to create an implied-in-fact right 
to indemnity.  The Court recognized indemnity is a 
valuable right, one that ought to be part of the negotia-
tions as the parties contract.  When the framer decided 
to hire the sub, he could have made indemnity an ex-
plicit term of that relationship, allowing the sub to 
possibly negotiate for higher pay or walk away from 
the deal.   

When supervising and coordinating these large con-
struction projects, parties often fail to appreciate the 
accompanying risks and liabilities if things go wrong.  
Parties who delegate work to a subcontractor assume 
the risk that they may be held liable for errors and 
omissions of that sub.   Of course, all of that risk can 
be avoided with a signed contract that includes indem-
nity provisions. 

About the Author: Stephen D. 
Fuller is an associate with Martineau 
King PLLC and focuses the majority 
of his practice on the defense of con-
tractors of all tiers in construction de-
fect litigation. Comments and feed-
back are welcome. Steve can be con-
tacted by email at  
SFuller@MartineauKing.com.  

Visit Our Firm Blog! 
Martineau King has started a firm blog! The 
blog will be updated frequently and include 
useful content including our newsletter arti-
cles, timely updates on cases of interest to 
insurance professionals, and other useful 
information.  

Congratulations Thomas! 
Associate Thomas Olik was married October 19th to Ashley Osmera in a Catholic ceremony in 
the chapel at Ashley’s alma mater, the beautiful Belmont Abbey College. Please join us in con-
gratulating Thomas in this happy occasion. 

mailto:SFuller@MartineauKing.com
https://www.martineauking.com/firm-blog/
https://www.martineauking.com/firm-blog/
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Coverage Update: NC Court Of Appeals Upholds 

Application of Borrowed Servant Doctrine to 

Employee Exclusion 

Attorney Spotlight 
Martineau King is excited to welcome two new associate attorneys 

David Mohrmann joined us in Sep-
tember of 2019. David studied abroad 
his second year of law school in Lon-
don and got in-depth training on the 
UK legal system, resulting in a Cer-
tificate in International Law. During 
law school, David interned with the 
City Attorney’s Office, the Mayor’s 
Office, and several local law firms in 

New Orleans. During and immediately following law 
school, David worked on the Multi-District Litigation 
of Deepwater Horizon, the largest accidental marine 
oil spill in history. David has extensive knowledge in 
the Real Estate industry after most recently working 
for a developer in New Orleans for several years. 
While awaiting bar results, David interned with the 
Raleigh office of Senator Thom Tillis. 

David is a classic New Orleanian having gone to high 
school, college and law school in the city, but now 
loves calling North Carolina home. David loves the 
excitement of Charlotte, but refuses to cheer for the 
Panthers. In his spare time, David can be found on his 
SUP, hiking up a mountain, trying to keep a golf ball 
in the short grass, and cooking. 

 

Natasha Durkee joined in October of 
2019. Natasha has always known she 
wanted to be a lawyer. She fast-
tracked her way through her educa-
tion. Natasha was accepted and attend-
ed Miami-Dade’s School of Advanced 
Studies, a dual-degree program ena-
bling her to graduate with a high 
school diploma and associate’s de-
gree. She then completed her bache-

lor’s at the University of Florida in just two years, 
earning membership in the Pre-Legal Honor Society 
and participating in mock trial. Natasha then followed 
in her father’s footsteps and finished law school at the 
University of Miami. During law school, she was a 
stand-out member of the mock trial team and spent 
time gaining experience in her father’s firm. After her 
graduation, she spent a year practicing professional 
liability at a boutique defense firm in Sunrise, Florida 
before moving to Charlotte. 

Growing up in a bilingual household, Natasha is flu-
ent in English and Spanish. She is also conversational 
in Italian. In her spare time, Natasha enjoys exploring 
the outdoors and spending time with friends. 

For more information about David and Natasha, 
please see their bios on Our Attorney’s page. 

Joe Fulton 

The North Carolina Court of Appeals recently re-
leased its opinion in State Farm v. Don’s Trash Com-
pany, Inc. (opinion available to Lexis subscribers 
here and from nccourts.gov here).  Although unre-
ported, the case is worthy of note for a couple of dif-
ferent reasons.  The first and most significant is the 
Court’s application of the borrowed servant doctrine 
to an employee exclusion in a liability policy.  The 
second is that the insurance company achieved a rare 
reversal of the trial court’s original decision. 

THE BASICS 

Here we had two separate garbage collection busi-
nesses, Don’s Trash and DJ’s Trash.   Don’s Trash 

was owned by Lewis Horton and DJ’s Trash was 
owned by his son.  They operated from the same ad-
dress and, although employees were only paid by one 
company or the other, they were frequently shared 
between the two.  State Farm insured Don’s Trash. 

One of the trucks owned by Don’s Trash and sched-
uled on the State Farm policy was involved in a sin-
gle vehicle accident. An employee of DJ’s Trash, 
Walter Bull, was tragically killed.  An employee of 
Don’s Trash was driving.  They were on one of DJ’s 
Trash’s collection routes. 

THE COVERAGE ISSUES 

There were essentially two coverage questions pre-
sented by this appeal. The first was whether the ex-
clusion for injury to an employee applied.  The spe-

https://www.martineauking.com/our-attorneys/
https://advance.lexis.com/search/?pdmfid=1000516&crid=0e589122-95a4-4071-a376-5be178c942b0&pdsearchterms=State+Farm+Mut.+Auto.+Ins.+Co.+v.+Don%27s+Trash+Co.%2C+2019+N.C.+App.+LEXIS+788&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdq
https://appellate.nccourts.org/opinions/?c=2&pdf=37669
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cific exclusion in the State Farm policy provided: 

 

 

 

 

 

 

 

 

 

 

 

 

The second was whether an exclusion from the defini-
tion of the term “insured” applied. The exclusion pro-
vided:  

 

 

 

 

The Exclusion for Injury to an Employee Applied 
Because Both Companies Were Required to Have 

Workers’ Compensation Insurance. 

The court cited to the North Carolina Workers’ Com-
pensation Act and found that, because both of the 
companies had three or more employees, they were 
both required to carry workers’ compensation insur-
ance.  The Court construed this exclusion to apply to, 
“exclude coverage for bodily injury to any employee 
injured during the course of his employment where 
the insured company either has or is required to have 
workers compensation insurance.”  Because both 
companies were required to have workers’ compensa-
tion insurance, Mr. Bull’s death was not covered. 

The Borrowed Servant Doctrine Applied For Pur-
poses of The Fellow Employee Exclusion. 

The borrowed servant doctrine is applied in the con-
text of vicarious liability claims and in the context of 
workers compensation exclusivity.  In the context of 
vicarious liability claims, the plaintiff tries to prove 
that a person not directly employed by the defendant 
was nevertheless an employee for purposes of vicari-
ous liability.  In the workers’ compensation exclusivi-

ty context, the defendant tries to prove that the plain-
tiff, though not the defendant’s direct employee, was 
an employee for purposes of workers’ compensation 
coverage. 

Under this doctrine, where an employee of one person 
is loaned to work for a second person, and the second 
person controls the manner of the work done by the 
employee, the employee becomes an employee of the 
second person.  The Court in Don’s Trash found that 
Mr. Bull, an employee of DJ’s Trash on paper, had 
become an employee of Don’s Trash when he was 
loaned to the company for the day’s work.  Therefore, 
the fellow employee exclusion applied to preclude 
coverage. 

TAKEAWAYS 

The State Farm policy at issue was not a standard 
form policy. However, the Court’s application of the 
borrowed servant doctrine has the potential to be rele-
vant under several different kinds of policies.  The 
standard North Carolina personal auto policy contains 
a very similar exclusion for “injury to an employee of 
that insured during the course of employment.”  In 
cases where a claim is made against an insured under 
a personal auto policy by someone who was working 
for the insured as a borrowed servant, the exclusion 
might very well apply. 

A typical CGL policy also excludes coverage for inju-
ry to an employee arising out of and in the course of 
his employment.  However, the policy definition of 
employee does not include a “temporary worker.”  
“Temporary worker” may include persons who would 
otherwise qualify as employees under the borrowed 
servant doctrine.  

In any case, it would take a fact intensive investiga-
tion to determine whether the insured had exercised 
sufficient control over the borrowed employee to trig-
ger application of the borrowed servant doctrine.  At 
the end of the day, Don’s Trash is an unpublished de-
cision and the weight of its authority is therefore lim-
ited.  However, it offers an important explanation of 
how the borrowed servant doctrine can be applied to 
situations that might not appear at first blush to impli-
cate exclusions for injuries to employees. 

About the Author: Joe Fulton is a par tner  with 
Martineau King PLLC and focuses the majority of his 
practice on representing insurance companies in cov-
erage disputes.  Comments and feedback are wel-
come.  Joe can be contacted by email at JFul-
ton@MartineauKing.com.  

 This insurance does not apply under Part I: 

. . . 

(c) to bodily injury to any employee of 
the insured arising out of and in the course 
of his employment by the insured or to any 
obligation of the insured to indemnify an-
other because of damages arising out of 
such injury; 

but this exclusion does not apply to any 
such injury arising out of and in the course 
of domestic employment by 
the insured unless benefits therefore are in 
whole or in part either payable or required 
to be provided under any workmen's com-
pensation law . . .. 

None of the following is an insured: (i) any 
person while engaged in the business of his 
employer with respect to bodily injury to 
any fellow employee of such person injured 

mailto:JFulton@MartineauKing.com
mailto:JFulton@MartineauKing.com
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Multiple UIM Policies for One Claimant: 

Who Gets the Credit? 

Sharon Suh 

In underinsured motorists (“UIM”) cases in which 
more than one UIM insurer provides coverage, the 
insurers may dispute how the liability insurance cred-
it should be apportioned among them. This situation 
comes up with some regularity when a UIM benefi-
ciary is an insured under their own policy and is also 
an insured under a second policy as either (1) a resi-
dent relative, or (2) an occupant of a vehicle insured 
under the second policy. 

In a multi-policy situations, a policy can be either 
primary, excess, or co-primary. The primary insurer 
will be the first one to get credit for the liability in-
surance proceeds. However, if there are two policies 
that are co-primary, they will share the credit for the 
liability insurance proceeds on a pro-rata basis. 

This situation is generally addressed by a policy’s 
other insurance clause. Personal auto policies issued 
in North Carolina include other insurance clauses that 
provide: 

[I]f there is other applicable similar 
insurance, we will pay only our 
share of the loss. Our share is the 
proportion that our limit of liability 
bears to the total of all applicable 
limits. However, any insurance we 
provide with respect to a vehicle you 
do not own shall be excess over any 
other collectible insurance. 

North Carolina courts undergo a three-step inquiry to 
determine whether a policy is primary, excess, or co-
primary. In some cases, this test can create counterin-
tuitive results. 

As its first step, the Court must determine whether 
the other insurance clauses are “mutually repugnant.” 
Mutual repugnancy is found in two situations: (1) 
whether application of the other insurance clauses 
would result in no primary policy; and (2) where the 
other insurance clauses are identical. See N.C. Farm 
Bureau Mut. Ins. co. v. Hilliard, 90 N.C. App. 507, 
369 S.E.2d 386 (1988); and N.C. Farm Bureau, Mut. 
Ins. Co. v. Bost, 126 N.C. App. 42, 483 S.E.2d 452 
(1997). Under the first scenario, the two policies are 
held to be co-primary. Under the second scenario, 
which occurs more often than not unless one of the 

polices at issue is something other than a standard 
personal auto policy, we proceed to the second step 
of the inquiry. 

If the other insurance clauses are identical, the Court 
determines whether the UIM claimant is in the same 
class under the applicable policies. North Carolina 
courts have defined two classes of UIM claimants:  
Class I-the named insured and resident relatives and 
Class II-permissive users and occupiers.  If the claim-
ant is a Class I insured under all applicable insurance 
policies and the other insurance clauses are identical, 
the two insurers are co-primary. If they are not in the 
same class, we proceed to the third step of the in-
quiry. 

If the other insurance clauses are identically worded 
and the claimant is NOT a Class I insured under all 
of the UIM policies, the Court will apply the other 
insurance clause to the facts of the case. For example, 
if a Class II UIM claimant is in an accident while us-
ing Auto A which is owned by the named insured 
under Policy A, but is a Class I insured under Policy 
B, Policy A will be primary and Policy B will be ex-
cess. 

The way North Carolina courts have applied the first 
step of this inquiry creates a counterintuitive and 
some would say incorrect result. The fact that two 
other insurance clauses are identical does not mean 
that they cannot be applied to find one primary and 
one excess policy. Take for example the case where a 
UIM claimant is an insured resident relative under a 
policy issued to her mother and a separate policy is-
sued to her brother. She gets in an accident while us-
ing her brother’s vehicle. Assuming that both policies 
are standard NC personal auto policies, the other in-
surance provisions will be identical, deemed mutual-
ly repugnant, and the two policies will be co-primary. 
See Nationwide Mut. Ins. Co. v. Integon Nat'l Ins. 
Co., 232 N.C. App. 44, 753 S.E.2d 388 (2014). 

However, the vehicle was owned by her brother and 
not her mother. In her mother’s policy, the UIM cov-
erage is “with respect to a vehicle you (the named 
insured) do[es] not own . . ..” In her brother’s policy, 
this is not the case. Therefore, you could quite easily 
apply the other insurance provisions to find that the 
brother’s policy is primary and the mother’s policy is 
excess. The three-part inquiry addressed above does 
not permit this result and would instead treat the poli-



Fulton Accepted to South Carolina Bar 

Partner Joe Fulton was recently ac-
cepted for membership in the South 
Carolina Bar. He was sworn in on No-
vember 19th.  Joe was originally ad-
mitted in North Carolina in 2012. For 
more information about Joe, please 
see his attorney bio. 

 

 

MK Attorneys Successfully Defend 

Coverage Denial All the Way to  

N.C. Supreme Court  

Partners Elizabeth Martineau and Joe 
Fulton recently achieved a significant 
victory for a liability insurer facing a 
potential $4,000,000 exposure in a 
wrongful death case.  The insurer pro-
vided auto, homeowners, and personal 
umbrella coverage to a couple whose 
son tragically caused the death of a 
young Marine in an unusual single 
vehicle auto collision.  The son got 

into a fight at a fraternity house and fled to his vehicle.  
The victim gave chase and ended up on the hood of 
the car.  The son sped away, ran off the road, and col-
lided with a tree.  He was intoxicated at the time and, 
facing a criminal charge of second-degree murder, ul-
timately pled guilty to voluntary manslaughter. 

The victim’s estate filed claims against the son for 
negligence and gross negligence and claims against 
his father for negligent entrustment and vicarious fam-
ily purpose liability.  The insurer filed a declaratory 
judgment action and obtained a ruling from the trial 
court that it had no obligation to defend or indemnify 
the defendants, except to the extent of statutory mini-

mum limits.  The victim’s estate was the only party 
that appealed. 

Elizabeth and Joe argued that the appeal must be dis-
missed on grounds that the victim’s estate did not 
have standing to appeal and was not a party aggrieved 
by the trial court’s judgment.  The appeal was fully 
briefed by the beginning of February of 2019 and in 
April, the N.C. Court of Appeals granted the motion to 
dismiss without a written opinion. The victim’s estate 
appealed further by filing a petition for writ of certio-
rari to the N.C. Supreme Court.  After an anxious six-
month wait, the Supreme Court denied the petition, 
ending just over three years of litigation with a win for 
the insurer. 

More information about the case can be found here 
(file no. 18-1092) from the N.C. Court of Appeals and 
here (file no. 175P19) from the N.C. Supreme Court. 

Martineau Honored with 

Diversity and Inclusion Award 

Partner Elizabeth Martineau was recently honored by  
the 2019 North Carolina and South Carolina Lawyers 
Weekly Diversity & Inclusion Awards. Martineau 
King is proud to be certified as a Veteran Owned 
Small Business and certified Women Owned Business 
Enterprise.  

. 
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cies as co-primary because the other insurance provi-
sions are identical. 

The determination of whether a UIM carrier is prima-
ry, excess, or co-primary is an important one. Because 
the language of personal auto insurance policies are 
standard, these types of disputes occur frequently. A 
close look at the Court’s analysis in Integon as set out 
above will be helpful in determining which insurer is 
to provide primary and which is to provide excess 
UIM coverage.  

About the Author: Sharon Suh is 
an associate with Martineau King 
PLLC and focuses the majority of her 
practice on auto injury litigation in-
cluding defense and individuals, busi-
ness, and UM/UIM insurance carri-
ers. Comments and feedback are wel-
come.  Sharon can be contacted by 
email at SSuh@MartineauKing.com.  

https://www.martineauking.com/our-attorneys/joseph-w-fulton/
https://www.ncappellatecourts.org/search-results.php?sDocketSearch=18-1092&exact=1
https://www.ncappellatecourts.org/search-results.php?sDocketSearch=175P19&exact=1
mailto:SSuh@MartineauKing.com
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About Martineau King 

Premier Boutique Civil Litigation Firm 

Experienced legal advisors dedicated to your business 

Martineau King is a Martindale-Hubbell Preeminent AV 

rated litigation defense firm dedicated to representing busi-

nesses throughout the southeast. Our clients range from 

individuals and small businesses to large international cor-

porations and municipalities. We offer the personal atten-

tion that characterizes a small practice with the broad ex-

pertise and capabilities of a large firm.  

At Martineau King PLLC we will be your advisors as well 

as your litigators. Our commitment is to nurture long-term 

partnerships with our clients.  

We understand that going to court is not the only option. 

We will efficiently and thoroughly examine each case to 

determine the best course of action for you. If that means 

going to court then we are the recognized, experienced, and 

aggressive litigators you need representing you. Our in-

volvement lets your opponents know you mean business. 

PRACTICE AREAS 

 

 Appellate Practice 

 Construction Law 

 Employment Law 

 Insurance Coverage Disputes 

 Trucking & Transportation Law 

 Trials 

 Catastrophic Injury/Wrongful  Death 

 Commercial & Business Litigation 

 Construction Defect 

 Employment 

 Government & Municipality Defense 

 Insurance Defense 

 Premises Liability 

 Products Liability 
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Important Disclaimer: The information presented above is not legal advice and is made available for  educational 
purposes only.  You should not act upon this information without seeking advice from a lawyer licensed in your own state 
or jurisdiction.  The information contained herein  should not be used as a substitute for competent legal advice from a 
licensed professional attorney in your state or jurisdiction.  The presentation of this information does not form a lawyer/
client relationship. 


